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About the Act 


Mental illness is a major health 
problem in Canada. Statistics indicate 
that a high proportion of people will, 
at some point in their lives, require 
hospitalization because of mental 
disorder. 


So it is essential to have a Mental 
Health Act that gives clear guidance 
for everyone concerned with the fair 
and equal treatment of those who 
need mental health care. 


Fortunately, in our society today, 
much of the “fear of the unknown” 
has disappeared from our treatment 
of the mentally ill. We have come a 
long way from the days when the 
mentally ill were simply “put away,’ 
out of sight and out of mind. 


Many changes in 

mental health services 

In the past 25 years, vast changes in 
the delivery of mental health services 
have taken place. For example: 


e modern chemotherapy was 
introduced, including the major 
tranquillizers and anti-depressant 
drugs. 


e the philosophy of treatment in the 
community, with hospitalization as 
a last resort, has reduced the 
numbers of patients in our 
psychiatric institutions by 
two-thirds. 


e services were developed in the 
community where the patient lives; 
for example, psychiatric services 
are now Offered in 60 general 
hospitals across Ontario, 
out-patient services are offered by 
provincial psychiatric hospitals, 
and a wide range of community 
support services have been 
developed. 


e new treatment programs and 
support services offered include 
rehabilitation services, day care, 
counselling services, residential 
accommodation, approved 
homes, sheltered workshops and 
volunteer programs. 


In recent years, the number of people 
treated for psychiatric problems on a 
voluntary basis has increased 
enormously. Today, 75 per cent of 
those in Ontario's psychiatric hospitals 
are voluntary patients. Much of this 
increase can be attributed to the 
growing recognition of mental illness 
for what It is; an illness like any other 
illness. 


Advances in treatment that make 
possible easier and sometimes 
dramatic improvement, together with 
a better understanding of mental 
illness, are clear indications of 
progress toward better control and 
alleviation of mental illness. 


But while changes in attitude and 
treatment methods were taking place 
over the past decade, the 
surrounding legislation was standing 
still. There was also confusion about 
some of the terms in the legislation. 


Designed to clarify 

For instance, the amended Act of 
1978 is designed to clarify the criteria 
for commitment. Until 1967, Ontario 
permitted a person to be confined 
indefinitely on the certificate of two 
ohysicians who stated that the person 
was “mentally ill” At that time, mental 
ill ness was defined as “suffering from 
such a disorder of the mind that he 
requires care, Supervision and control 
for his own protection or welfare, or for 
the protection of others.” 


In 1967, this was changed to “in the 
interests of his own safety, or the 
safety of others.” Any such person, 
who required hospitalization and was 
considered not suitable for admission 
as an “informal (voluntary) patient,” 
could be admitted to a psychiatric 
facility as an “involuntary patient” and 
detained for up to one month on the 
certificate of one physician. 


The term “safety” proved open to 
many interpretations. Some legal 
advisors cautioned physicians 
against taking the meaning too 
broadly. So many doctors certified 
only people who demonstrated 
suicidal or homicidal tendencies. 
Other physicians considered a threat 
to a patient's reputation, financial 
Status or family stability appropriate 
grounds for commitment under the 
Safety concept. 


Justices of the peace, with the power 
to order examinations under the law, 
were also reluctant to do so for fear of 
misinterpreting “safety.” 


An issue for the legislature 


Such an issue had to be decided by 
the legislators, whose role it is to 
translate community values and 
policies into definitions with which 
people can work. 


What was changed 


Three main areas were dealt with in 
the 1978 amendments. These are 
highlighted in this booklet in three 
sections: 


e civil commitment; 

e confidentiality of psychiatric 
records; and 

e the role of the public trustee. 


Additional anendments regarding 
the ability of a person to designate 
someone to manage his or her 
estate in lieu of the Public Trustee 
were enacted in 1983. 


Civil commitment 


When and why a physician 
may make an Application for 
Psychiatric Assessment 


The Act states that: 


‘Where a physician examines a 
person and has reasonable cause to 
believe that the person, 


a) has threatened or attempted or is 
threatening or attempting to cause 
bodily harm to himself; 


lb) has behaved or is behaving 
violently towards another person or 
has caused or is causing another 
person to fear bodily harm from 
him; or 

Cc) has shown or is showing a lack of 
competence to care for himself,’ 


and if in addition, the physician “is of 
the opinion that the person Is 
apparently suffering from mental 
disorder of a nature or quality that 
likely will result in, 


d) serious bodily harm to the person; 


e) serious bodily harm to another 
person; or 


f) imminent and serious physical 
impairment of the person; 


the physician may make application, 
in the prescribed form, (Form 1) for a 
psychiatric assessment of the 
person.’ 


Clarification of the criteria 


Under the old provisions of the Act, 
confusion over such things as the 
meaning of the word “safety” 
underlined the need to clarify the 
criteria for commitment for everyone 
concerned with mental health care. 
This is a vital area, which must not be 
ambiguous or unclear to either 
patients or professionals. 


Still an ‘opinion’? — 

not a guarantee 

The amendment that sets out the 
1978 criteria for assessment and 
commitment specifically describes 
the nature of the evidence required 
and the grounds for action by a 
physician. 


The amendment gives a physician 
latitude in forming an opinion based 
on his or her belief, either through his 
or her observations, or on the basis of 
facts revealed by others. 


It is important to emphasize that a 
physician need not be certain that 
“serious bodily harm” will result 
before he or she acts. 


This is very much a judgment call, as 
indicated by the word “opinion” in the 
Act. 


In law, an error in judgment is not 
actionable. It must be proved that the 
defendant-physician was negligent, 
by establishing that reasonable 
physicians, in the same 
circumstances, would have come to a 
different decision. 


The physician is asked to determine 
whether a person Is “apparently” 
suffering from a mental illness “likely” 
to result in serious physical harm if the 
person |s not hospitalized. 


The physician need not be certain 
that a mental disorder exists. This is 
emphasized by the word “apparently.” 
And serious bodily harm need only 
be a “likely” result of the illness. 


Role of the physician 


Voluntary Admission 


Any person believed to be in need of 
the observation, care and treatment 
provided in a psychiatric facility may 
be admitted as an informal (voluntary) 
patient on the recommendation of a 
physician. 


Commitment 


The Application for Psychiatric 
Asessment (Form 1) must state that 
the physician who signs It personally 
examined the person, and made 
careful inquiry into all the facts 
necessary to form his or her opinion 
of the nature and quality of the mental 
disorder. 


The physician must also set out the 
facts on which that opinion was 
formed, distinguish between the facts 
observed and the facts 
communicated by others, and note 
the date of examination. 


Only seven days 

The physician's Application for 
Assessment (Form 1) must be signed 
within seven days after the initial 
examination. This emphasizes the 
need to act quickly where a serious 
threat exists. For seven days after the 
physician has signed it (a reduction 
from 14 days), the application is 
sufficient authority for any person to 
take the subject of the application in 
custody to a psychiatric facility, to 
detain the person in the facility, and to 
restrain, observe and examine the 
person there for not more than five 
days. 


The provision uses the words 

“take in custody” to clarify the 
authority of the application to provide 
for the use of reasonable force to take 
a person to a psychiatric facility if that 
person refuses to go voluntarily. 


When the person arrives at the facility 
on the basis of an Application for 
Assessment, the facility may admit 
the person voluntarily, if the person 
agrees, and can then disregard the 
application. 


Under the earlier provisions of the 
Mental Health Act, a person could be 
held in a psychiatric facility, for up to 
one month, on the written declaration 
of one physician that the person was 
a Safety risk to himself or others. 


Under the 1978 provisions of the 
Act, a person can be held for a 
maximum of five days. At any time 
during this period, of course, the 
patient may become an informal 
(voluntary) patient or may be 
discharged. 


The opinion of another physician 
must be obtained during the five days 
if the patient is to be detained as an 
involuntary patient. The second 
physician completes a Certificate of 
Involuntary Admission (Form 3), 
which is then sufficient authority to 
detain the person further, for up to two 
weeks. 


What the attending physician will 
do during the five-day period 


After observing and examining a 
person named in an Application for 
Psychiatric Assessment, the 
attending physician will release the 
person from the psychiatric facility if 
the physician feels the person does 
not need treatment. 


Or the physician will admit the person 
as an informal (voluntary) patient if the 
physician feels the person is suitable 
for such admission and in need of 
treatment. 


lf, however, the physician is of the 
opinion that the person Is suffering 
from mental disorder “of a nature or 
quality that likely will result in serious 
bodily harm to the person, or to 
another person, or imminent and 
serious physical impairment of the 
person, unless the person remains in 
the custody of the psychiatric facility, 
and the physician |s of the opinion 
that the person is not suitable for 
admission as an informal patient, the 
physician will admit the person as an 
involuntary patient. 


The physician does so by completing 
and filing with the officer in charge a 
Certificate of Involuntary Admission 
(Form 3). 


Importance of a ‘‘second opinion’’ 


The physician who completes the 
Certificate of Involuntary Admission 
must not be the same physician who 
completed the Application for 
Psychiatric Assessment. 


This requirement for a “second 
opinion” ensures that no person will 
be admitted as an “involuntary 
patient” unless appropriate criteria are 
identified by at least one physician in 
a psychiatric facility. 


Release of person 
by officer in charge 


The officer in charge of the psychiatric 
facility has the responsibility to release 
the individual after five days — unless 
the attending physician has already - 
done so, or has admitted the person 
as an informal patient, or completed 
the Certificate of Involuntary 
Admission that is authority to detain 
the person for up to a further two 
weeks; in total, a maximum of 19 
days from initial confinement. 


Justice of the Peace 


When and why an order 
for psychiatric assessment 
may be made 


Changes from the old provisions 
were made in 1978 to define and 
clarify the justice's role. 


The 1978 amendments have 
deleted the provision requiring that 
this route be used only as a measure 
of last resort. Justices of the peace 
have been reluctant in the past to 
issue orders for fear of liability. 
Understandably, they have been 
concerned as to their duty to make 
“due inquiry into all of the facts.” 


Neighbors, relatives and others who 
might not be able to proceed via the 
route of a physician have this option. 
A justice of the peace is able to act on 
information before him where he has 
reasonable cause to believe the 
person is apparently suffering from a 
mental disorder. The justice of the 
peace issues an order on the basis of 
sworn information. 


The change in the provision is 
consistent with the new 1978 rules 
for the physician. Where information, 
upon oath, is brought before a 
justice of the peace that a person 
within the limits of his jurisdiction, 


a) has threatened or attempted or is 
threatening or attempting to 
cause bodily harm to himself; 


b) has behaved or is behaving 
violently towards another person 
or has caused or is causing 
another person to fear bodily 
harm from him; or 


C) has shown or is showing a lack of 
competence to care for himself? 


and if, in addition — based upon the 
information before him — the justice 
of the peace has reasonable cause to 
believe the person Is apparently 
suffering from mental disorder of a 
nature or quality likely to result in, 


“d) serious bodily harm to the person 


e) serious bodily harm to another 
person; or 


f) imminent and serious physical 
impairment of the person, 


the justice of the peace may Issue his 
Order (Form 2), for the assessment of 
the person by a physician. 


A justice of the peace is not required 
to make a medical diagnosis. Based 
on the evidence supplied by way of 
sworn information, the justice must 
believe, on reasonable and probable 
grounds, that the individual described 
is apparently suffering from mental 
disorder of a certain degree. Once 
the justice has formed this belief, he 
may order the individual to be taken 
to an appropriate place (a health 
facility, where possible) for initial 
assessment by a physician. 


It is important to recognize that the 
result of this order will be to gain a 
medical opinion; it is not in itself 
sufficient authority to detain a person 
any longer than necessary for initial 
assessment. 


Role of police 


Seven-day authority for 
constable or peace officer 


The Order for Assessment (Form 2) is 
sufficient authority for seven days for 
any constable or peace officer, to 
whom it is addressed, to take the 
person named or described in the 
order “in custody forthwith” to “an 
appropriate place where he may be 
detained for assessment by a 
physician, which must be conducted 
promptly. 

Only the Form 1 issued following this 
assessment by the physician is 
sufficient to detain the person for up 
to five days. 


‘Where practicable, the place of 
assessment will be a psychiatric or 
other health facility. 


Actions a constable or peace officer 
can take without an order 


Under the Act, where a constable or 
other peace officer observes a 
person who acts in a manner that in 
anormal person would be 
disorderly, and has reasonable 
cause to believe that the person, 


“a) has threatened or attempted or in 
threatening or attempting to 
Cause bodily harm to himself: 


lb) has behaved or is behaving 
violently towards another person 
or has caused or is Causing 
another person to fear bodily 
harm from him; or 


C) has shown or is showing a lack of 
competence to care for himself, 


and if, in addition the constable or 
other peace officer is of the opinion 
that the person is apparently suffering 
from mental disorder of a nature or 
quality that likely will result in, 


d) serious bodily harm to the 
person; 


e) serious bodily harm to another 
person; or 


f) imminent and serious physical 
impairment of the person,’ 


and it would be dangerous to wait 
until an assessment order could be 
obtained from a justice of the peace, 
the constable or other peace officer 
may take the person in custody to an 
appropriate place for initial 
assessment by a physician, which 
must be conducted promptly. The 
provision permits the constable or 
peace officer to take the person for 
this initial assessment rather than 
laying a charge. 


Again, only the Form 1 issued 
following this initial assessment by the 
ohysician Is sufficient authority to 
detain the person for up to five days 
for a psychiatric assessment and, 
where practicable, the place of initial 
assessment must be a psychiatric or 
other health facility. 


The grounds for action by a peace 
officer coincide with the criteria 

for physicians and justices of the 
peace. In addition, the peace officer 
must observe behavior that in a 
normal person would be disorderly. 


Peace officers have not abused their 
specific powers under the 1967 Act 
and have demonstrated a high level 
of competence to identify people in 
need of immediate psychiatric care. 


Constable’s duty at facility 


A provision stipulates that a 
constable, or other peace officer, or 
anyone else who takes a person in 
custody to a psychiatric facility shall 
remain there and retain custody until 
the facility accepts custody of the 
person. This does not necessarily 
require the peace officer or other 
person to remain until the person Is 
admitted. Once custody is accepted 
by the facility, the peace officer or 
other person may depart. 


This provision will prove particularly 
useful when a peace officer or other 
person delivers an individual and 
there may be some delay before 
appropriate staff can accept 
custody. 


Moreover, since 1978 there has 
been legislative recognition of such 
a duty, and peace officers can justify 
to their dispatchers and superiors 
any delay at a facility. 


Because of the potential danger 
involved in abandoning an individual 
in certain instances, this obligation 
reflects the desirability of a peace 
officer's continued presence, in some 
circumstances. The peace officer’s 
duty is to remain until effective 
control has been transferred. 


Judge’s order for 
examination 


If a judge has reason to believe a 
person who appears before him 
charged with or convicted of an 
offence is suffering from mental 
disorder, the judge may issue an 
Order for Attendance for Examination 
(Form 6), which will require the 
person to attend a psychiatric facility 
for examination. 


There has been no change to the Act 
or the procedure in this regard, or to 
the section permitting a judge to 
remand any person in custody, who 
appears before him charged with an 
offence, through an Order for 
Admission (Form 8) for admission as 
a patient for a period of not more than 
two months. 


Persons detained 
under the Criminal Code 


The Act also sets out that any person 
who, under the Criminal Code is 
remanded to custody for observation 
or detained under authority of a 
Warrant of the Lieutenant Governor, 
may be admitted to, detained in, and 
discharged from a psychiatric facility 
in accordance with the law. 


Treatment of 
involuntary patients 


Ontario has provided for the giving of 
treatment without consent to involuntary 
patients under carefully controlled 
circumstances. 


Where consent, by or on behalf of an 
involuntary patient, cannot be obtained, 
psychiatric treatment can be ordered by 
a Regional Review Board under certain 
circumstances. To obtain such an order, 
the officer in charge of the facility and the 
attending physician must apply to a 
board (Form 9). 


This application must be 
accompanied by three statements 
(Form 20) — of the attending 
physician; a psychiatrist who /s a 
member of the medical staff of the 
psychiatric facility; and a psychiatrist 
who /s not amember of the medical 
staff of the facility. The statements 
must indicate that the proposed 
psychiatric treatment is necessary 
and in the patient's best interests. 


This order is sufficient authority to 
provide the psychiatric treatment 
specified in the application. An order 
cannot be obtained to provide other 
medical treatment (non-psychiatric) 
against a competent involuntary 
patient's will. 


Psychosurgery, for the purpose of 
behavior control, cannot be 
performed on involuntary patients. 
Psychosurgery is defined in the Act 
as: 


“Any procedure that, by direct or 
indirect access to the brain, removes, 
destroys or interrupts the continuity of 
histologically normal brain tissue, or 
which inserts indwelling electrodes for 
pulsed electrical stimulation for the 
purpose of altering behavior or 
treating psychiatric illness.” It does not 
include “neurological procedures 
used to diagnose or treat organic 
brain conditions or to diagnose or 
treat intractable physical pain or 
epilepsy, where these conditions are 
clearly demonstrable,” nor does it 
include electro-convulsive therapy. 


Role of the regional 
review boards 


Immediately on becoming an 
involuntary patient, or immediately 
upon a renewal certificate coming into 
effect, a patient, or any person ona 
patient's behalf, may apply to a 
regional review board (Form 16) for a 
hearing to determine whether or not 
the legal requirements for 
commitment have been met. 


New protections 


Certain provisions were passed in 
1978 but were not brought into force 
until 1984. One of these requires that 
as soon as involuntary certificates 
(including renewal certificates) are 
completed, both Legal Aid and the 
patients who are the subjects of these 
certificates, must be informed of this 
fact and advised that they have a right 
to a hearing by the regional review 
boards. Another series of provisions 
change the procedures of these 
boards at hearings and require that 
patients be afforded greater rights, 
including the right to see any and all 
material that is before the boards. For 
the first time, there will be a right to 
appeal the board's decision to the 
courts. This right of appeal applies to 
all areas under the jurisdiction of the 
boards, including review of the 
involuntary committal and renewal 
certificates, decisions regarding 
treatment orders, and decisions 
about findings of incompetence to 
manage estates. 
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Automatic review 
at regular intervals 


Another new provision as of 1978 
provides for automatic review by the 
regional review boards, for 
involuntary patients continuously 
detained for up to six months, two 
weeks and five days; and yearly 
thereafter. This represents the 
maximum time that could elapse 
between the admission for 
psychiatric assessment and the 
completion of the fourth Certificate 
of Renewal of an involuntary patient. 


This automatic review precludes the 
possibility that patients, unaware of 
their rights, or reluctant to apply, 
could spend a considerable period of 
time involuntarily detained in a 
psychiatric facility without 
independent consideration of their 
Status. 


It is Important to recognize that under 
Ontario's system of review, the review 
mechanism may be initiated by 
patients themselves, by someone on 
their behalf, by the Minister of Health, 
the Deputy Minister, or the officer in 
charge of the psychiatric facility. 
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Certificates of renewal 
for periods of detention 


The criteria for completing 
Certificates of Renewal (Form 4) 
were brought into line with those for 
involuntary certification in 1978. 


Under the old provisions, the period 
of detention of an “involuntary patient” 
could be extended by Certificates of 
Renewal for additional periods of two, 
three, six and 12 months, and yearly 
thereafter. 


Under the new provisions, an 

involuntary patient may be “detained, 

restrained, observed and examined” 

In a psychiatric facility: 

a) for not more than two weeks under 
a Certificate of Involuntary 
Admission, and 


b) for not more than one additional 
month under a first Certificate of 
Renewal; two adaltional months 
under a second; and three 
adaltional months under a third or 
subsequent certificate. 


These 1978 changes clarify the 
authority and responsibility of the 
facility, while the new schedule 
reflects a marked reduction in the 
length of subsequent periods of 
involuntary hospitalization, with 
correspondingly more frequent 
access to a regional review board. 


Change from involuntary 
to informal status 


At any time, the attending physician 
may change the status of an 
involuntary patient to that of an 
informal patient (Form 5) 


Communication 
to and from patients 


There has been no change in this 
part of the Act, which states that “no 
communication written by a patient or 
sent to a patient shall be opened, 
examined or withheld, and its delivery 
shall not in any way be obstructed or 
delayed.” 


This applies unless the officer in 
charge of the facility, or a person 
acting under the officer's authority, 
has reasonable and probable cause 
to believe that the contents of a 
communication written by a patient 
would prejudice the patient's best 
interests, or be unreasonably 
offensive to the person receiving it, or 
that the contents of a communication 
sent to a patient would interfere with 
the patient's treatment or cause the 
patient unnecessary distress. 


In such circumstances, the officer in 
charge of the facility, or a person 
acting under the officer's authority, 
may open and examine the contents 
of the communication. If any of the 
above conditions exist, the officer may 
“withhold such communcation from 
delivery,” 


Under no circumstances, however, 
may a communication be opened 
that is written by a patient to — or 
appearing to be sent to a patient by 
— a barrister and solicitor, a member 
of a regional review board or advisory 
review board under this Act, or a 
member of the legislature. 


Leave of absence — 
three-month limit 


Unless a patient is subject to 
detention other than under the Act, 
the officer in charge may — upon 
advice of the attending physician — 
place the patient on “leave of 
absence’ from the psychiatric facility, 
upon such terms and conditions as 
the officer in charge may prescribe, 
for a designated period of not more 
than three months. 


Unauthorized absence 
of a patient 


Where a person who |s subject to 
detention is absent without leave, a 
constable or other peace officer — or 
anyone appointed by the officer in 
charge — may return the person to 
the psychiatric facility or take the 
person to the facility nearest the place 
of apprehension. 


After the person's absence has 
become known to the officer in 
charge, a constable may act without 
an order signed by the officer in 
charge for the first 24 hours and for 
up to one month under the authority 
of an Order for Return (Form 9) 
signed by the officer in charge of the 
facility. 
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Occasionally, patients leave a facility 
in one part of Ontario and travel to 
another part of the province some 
distance away. In the past, many 
general hospitals have been reluctant 
to hold such patients, particularly 
patients who have left a provincial 
facility, bending their return to where 
they were originally detained. All 
Schedule 1 psychiatric facilities have 
a responsibility to cooperate in this 
endeavor. 


In certain cases, it may be 
appropriate to provide continuing 
Care and treatment in the psychiatric 
facility nearest the place where the ° 
person was apprehended, rather 
than returning the person to the 
original facility. 


Transfers of patients 


The Act permits transfers of a patient 
from one facility to another, or toa 
public hospital for medical treatment, 
or to an institution outside Ontario, if 
the patient's hospitalization is the 
responsibility of another jurisdiction, 
or in the patient's best interests. 


Mentally ill persons 

coming into Ontario 

Where the Minister of Health has 
reason to believe there may come or 
be brought into Ontario “a person 
suffering from mental disorder of a 


nature or quality that likely will result in 


serious bodily harm to the person, or 
to another person” unless that 


individual is placed in the custody of a 


psychiatric facility, the Minister may 
authorize anyone to take the person 
in custody to a facility. 
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The order (Form 13) is also authority 
to admit, detain, restrain, observe and 
examine the person there for five 
days. 


This change restricts the authority of 
the Minister to issue an order to take 
someone to a psychiatric facility — 
and hold that person there for up to 
five days — to situations where the 
individual represents a physical threat 
to himself or to someone else. 


This provision is most often used 
where Ontario residents, detained in 
facilities outside the province, are 
returned to Ontario. 


Confidentiality of 
psychiatric records 


Non-disclosure 
of clinical record 


A provision states that, with certain 
exceptions, no person shall disclose, 
transmit or examine the clinical record 
of a psychiatric patient. The Mental 
Health Act provisions respecting 
confidentiality do not apply to 
professionals in private practice. 
Other legal sanctions (e.g. the Health 
Disciplines Act) and in general, 
professional ethics, require all 
physicians to keep confidential 
anything disclosed to them by their 
patients. Improper disclosure 
constitutes professional misconduct. 


With the advent of such concepts as 
treatment teams and the increase In 
the number of people sharing 
information about patients in facilities, 
the potential for improper disclosure is 
greater than ever before. 


The rules, until 1978, did not 
provide sufficient protection for 
psychiatric records. In a public 
hospital, for example, no distinction is 
made between psychiatric-patient 
records and others. While the 
improper release of information 
dealing with a surgical patient's 
broken leg may cause the patient little 
harm, to reveal details of the history 
and diagnosis of a psychiatric patient 
could not only cause the person 
serious psychological harm, it could 
well jeopardize the person's entire 
treatment program. 


Further, while The Public Hospitals 
Act and The Mental Hospitals Act 
have provided extensive regulations 
affecting the release of records, this 
legislation applies only to certain 
psychiatric facilities. Many facilities 
listed under The Mental Health Act 
had little or no guidance in this area. 


So the issue of confidentiality has 
been moved from the regulations 
dealing with hospital administration to 
the primary legislation affecting the 
care of psychiatric patients. 


Permissible exceptions 


Under the provisions, the officer in 
charge and the attending physician at 
the psychiatric facility in which a 
clinical record Is prepared may 
examine the record, and the officer in 
charge may disclose or transmit tt to, 
or permit Its examination by: 


e any person, with the patients 
consent, where the patient has 
attained the age of majority and is 
mentally competent; 


e any person, with the consent of the 
patients nearest relative, where the 
patient has not attained the age of 
majority or is not mentally 
competent; 

@ any person employed in a 
psychiatric facility, for the 
assessment or treatment of the 
patient; 
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e the chief executive officer of a 
health facility currently involved in 
the direct health care of the patient, 
on written request to the officer in 
charge; 

e any person currently involved in the 
direct health care of the patient in a 
health facility, where delay in 
obtaining consent would endanger 
the patient's life, a limb or a vital 
organ; or 

® any person, for the purpose of 
research, academic pursuits, or 
the compilation of statistical data. 


Additions are significant 


The new 1978 provisions establish 
that disclosure may be made in 
most situations only with the consent 
of patients or their nearest relative. 


The exceptions cover hospital staft 
involved in the patient's treatment. 
They include the administrator of 
another facility currently treating the 
patient. This is particularly important 
for provincial psychiatric hospitals, 
since individuals are often transferred 
to other facilities and suitable 
provision must be made for 
appropriate records to accompany 
them. 


In emergencies, too, disclosure |s 
permissible to anyone in a health 
facility who is Currently involved in the 
care of a former patient. And 
information may be released for the 
purpose of research, academic 
pursuits or the assembly of data. 
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A prescribed consent 
form must be used 


Where records are released under 
the authority of a consent, the form 
of that consent Is not left to the 
discretion of individual psychiatric 
facilities. 


A designated consent form 

(Form 14) is provided in the 
regulations of the Act. It requires, in 
the information to be included, the 
identity of the facility in possession of 
the clinical records, and of the person 
to whom the information is being 
made available. 


Form 14 must also be used when 
consent to disclosure of information Is 
sought about patients in general 
hospitals whose primary care Is 
psychiatric. 


Patient’s identity is protected 


The provisions require that where a 
clinical record |s transmitted or copied 
for use outside the psychiatric facility 
“for the purpose of research, 
academic pursuits, or the compilation 
of statistical data,’ the officer in charge 
of the facility shall remove from the 
record the name of, and any means 
of identifying, the patient. 


The person who examines the record 
Shall not disclose the name of the 
patient or any means of identifying 
the patient. 


These prohibitions have been 
established because It is important to 
ensure protection of the identity of the 
individual. 


Disclosure in court permissible 
only where essential in the 
interests of justice 


A provision of the Act directs the 
officer in charge of a psychiatric 
facility to disclose, transmit or permit 
the examination of a clinical record 
pursuant to a subpoena, order, notice 
or similar requirement, in respect of a 
matter that is or may be in issue “ina 
Court of competent jurisdiction” or 
pursuant to specific access provisions 
under this or any other Act. For 
example, this would include the 
power, under this or other legislation, 
to inspect or receive information from 
clinical records of psychiatric facilities. 


However, if the attending physician Is 
of the opinion (Form 15) that this 
disclosure is likely to harm the 
treatment or recovery of the patient, 
or harm a third person, the court is 
granted authority by the amended 
Mental Health Act to protect the 
records from disclosure. The court will 
not order disclosure unless satisfied 
that to do so is essential in the 
interests of justice. 


Further, any person in a psychiatric 
facility who obtains information in the 
course of his or her duties may 
disclose this information in court only 
with the consent of the patient or the 
patient’s nearest relative, unless the 
court orders that such disclosure Is 
essential in the interests of justice. 


The above provisions do not apply to 
matters under federal jurisdiction (for 
example, Criminal Code matters) or to 
mental health professionals in private 
practice unrelated to a psychiatric 
facility. The former are outside 
provincial jurisdiction; the latter, 
practising outside a psychiatric facility, 
are not affected by these provisions. 


Significance of these additions 


The character of effective psychiatric 
examination and treatment requires 
the therapist to have the fullest 
disclosure from patients of anything 
that may bear on their condition. 


The public interest in the treatment of 
mentally disturbed patients requires 
that communication during their 
examination should be “privileged.” 
A patient's belief in the complete 
confidentiality of communications 
made to mental health workers has a 
significant effect on the frankness of 
disclosure and on the effectiveness of 
treatment. 


Current psychiatric hospital practice 
reflects the development of treatment 
teams that require all members to 
contribute to the facility record. Io be 
forced to reveal this information could 
have an injurious effect on the overall 
treatment, could result ina 
breakdown in the staff-patient 
relationship, and could undermine 
the confidence patients and their 
families have in the facility. 
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The role of the 
public trustee 


Patients’ competence 
to manage their estates 


The Act specifies that “upon the 
admission of a patient to a psychiatric 
facility a physician shall examine the 
patient to determine whether or not 
he is competent to manage his 
estate.” 


But many individuals who are not 
formally in-patients of a psychiatric 
facility require the intervention of the 
public trustee, because of their 
incompetence to manage their 
estates. 


Prior to 1978, such individuals would 
have had to be admitted to a 
psychiatric facility to obtain the 
assistance of the public trustee, 
through a Certificate of 
Incompetence. 


Significant advance 


This difficulty was overcome in 1978 
by extending the application of the 
certificate to out-patients, who may 
now be examined by a physician. 


The examination of out-patients is 
discretionary. Consequently, 
examinations will be conducted on 
out-patients only in instances where a 
physician is alerted to a situation that 
may call for the assistance of the 
public trustee. 
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May avoid need to proceed 
under Mental Incompetency Act 


This change also avoids, In some 
instances, the need to proceed under 
The Mental Incompetency Act, the 
only other option for persons, who 
are not in-patients of psychiatric 
facilities, wno have demonstrated a 
lack of competence to manage their 
estates. 


However, someone such as a relative 
of the patient can at any time apply to 
be appointed committee (legally 
appointed representative) of the 
estate under the Mental 
Incompetency Act and, upon such an 
appointment, the public trustee 
ceases to be committee and must 
account for and transfer the estate to 
the person appointed. 


The Act requires the physician to 
decide if the individual is competent 
to manage his or her estate. This 
determination must be entered by the 
physician in the clinical record, 
together with written reasons. 


This gives others working with the 
patient some indication of the 
competence of the individual. 


Moreover, other physicians coming 
on the scene some months later 
should have available the reasons 
why patients were found competent 
or incompetent, to help them in 
making decisions on this issue in the 
future. 


Certificate of Incompetence 


The physician who performs the 
examination, and who is of the 
opinion that the patient or out-patient 
is not competent to manage his or her 
estate, issues a Certificate of 
Incompetence (Form 21), which the 
officer in charge transmits to the 
public trustee. 


Appeal to regional 
review boards 


Patients whose control over their 
estates has been removed by a 
Certificate of Incompetence have the 
right to challenge the decision (Form 
18) through the regional review 
boards. 


In the past, the patient could apply 
only once in any 12-month period. 
The 1978 amendments changed 
this to once in any six-month period. 


Cancellation of Certificate 
of Incompetence 


A physician may examine an 
incompetent patient at any time to 
determine whether or not the patient 
continues to be incompetent. Should 
the physician determine that the 
patient is no longer incompetent, a 
Notice of Cancellation of the 
Certificate of Incompetence (Form 23) 
will be issued by the physician, 
whereupon the public trustee will 
return to the patient the control of his 
or her estate. 


When the public trustee 
becomes committee 


The public trustee becomes 
committee of the estate of a patient or 
out-patient and assumes 
management of the estate on 
receiving a Certificate of 
Incompetence; on notice by the 
officer in charge or the attending 
physician of the existence of an 
emergency; or on receiving a 
voluntary appointment in writing, 
signed and sealed by a patient or 
out-patient; and continues to serve as 
committee after discharge of the 
patient or out-patient on receipt of a 
Notice of Continuance (Form 24). 


When the public trustee 
ceases to be committee 


The public trustee ceases to be 
committee of the estate of a patient or 
out-patient, and must relinquish 
management over the estate, on 
receiving a Notice of Cancellation of 
the Certificate of Incompetence; on 
receiving revocation in writing of an 
appointment, signed and sealed by 
the patient or out-patient; on receiving 
Notice of Discharge of the patient or 
out-patient, unless he has received a 
Notice of Continuance; or on the 
expiration of six months following 
discharge of the patient or out-patient 
where a Notice of Continuance was 
received, unless a court order 
extending the committeeship was 
obtained. 
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The six-month period mentioned 
above is double the period of three 
months in effect in the past. The 
change was made because 
experience has shown that many 
patients discharged from a 
psychiatric facility, lacking 
competence to manage their estates, 
continue to require the assistance of 
the public trustee for a considerable 
time. 


1983 Amendments 


A 1983 change to both the Powers of 
Attorney Act and to the Mental Health 
Act permits someone, while they are 
competent, to designate someone 
else (usually a relative or friend) to 
manage their estate should they 
become incompetent in this regard in 
lieu of the Public Trustee. 


Examination of a patient 
before discharge 


Where the public trustee is managing 
the estate, the attending physician 
must examine the patient or 
out-patient within 21 days before this 
persion Is discharged from a 
psychiatric facility, to determine 
whether this person will be competent 
to manage his or her estate on 
discharge. The old provision simply 
Stated that “a patient who is about to 
be discharged. . .shall be 
examined...” 
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This three-week provision permits a 
Notice of Continuance (Form 24) to 
be issued for patients discharged 
from settings different from the 
psychiatric facility, without necessarily 
requiring their return to that facility for 
a re-examination as to their 
competence to manage their estates 
at time of discharge. (This 1978 
change is also consistent with an 
amendment to The Developmental 
Services Act.) 


Notice of discharge 


The officer in charge must transmit to 
the public trustee notice of the 
discharge from the psychiatric facility 
of a patient or out-patient in respect of 
whom a Certificate of Incompetence 
is In force. 


Supreme Court may extend 
six-month period 


A new provision as of 1978 has been 
added to demonstrate clearly the 
ability of the provincial Supreme 
Court to extend the period of 
authority of the public trustee over 
the estate of an incompetent 
individual beyond the six-month 
period following discharge where 
the Notice of Continuance 
automatically terminates. 


The patient, or someone on the 
patient's behalf, may apply to the 
Supreme Court at any time to 
terminate its order. 


SNe ee —— eee 


Accounting 


The public trustee may be required to 
render an account of the manner in 
which he has managed the property 
of a patient or out-patient, in the same 
way and with the same responsbility 
as any trustee, guardian or committee 
appointed for a similar purpose may 
be called to account. 


Compensation 


The public trustee may be allowed 
compensation “for services 
rendered” in an amount not greater 
than a trustee would be allowed for 
similar Services. 


In cases of poverty or hardship, 
however, the public trustee may agree 
to serve without compensation. 


Fine for an offence increased 
from $500 to $10,000 limit 


The old provision of the Act stated that 
every person who contravened any 
provision of this Act or the regulations 
— or was a party to the contravention, 
either directly or indirectly — was 
guilty of an offence and, on Summary 
conviction, liable to a fine of “not less 
than $25 and not more than $500.’ 


The 1978 amendment states that 
“every person who contravenes any 
provision of this Act or the 
regulations is guilty of an offence 
and on summary conviction is liable 
to a fine of not more than $10,000. 
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APPENDIX I 


Glossary of terms 


e “five days” — |S used in place of 
the legislative term “120 hours.’ 


e “Form” — refers to the Forms used 
under the Act, which are described 
in Appendix Il. 


Definition of terms 


Many of the existing definitions were 
not changed in 1978. For example: 


e “attending physician” means the 
ohysician responsible for the 
observation, care and treatment of 
a patient. 


e “mental disorder” means any 
disease or disability of the mind. 


e “patient” means a person under 
observation, care and treatment in 
a psychiatric facility. 


e “psychiatric facility” means a facility 
for the observation, care and 
treatment of persons suffering from 
mental disorder, and designated as 
such by the regulators. 
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General hospitals designated as 
“psychiatric facilities’ are psychiatric 
facilities only in respect of those 
persons admitted as patients or 
registered as out-patients of the 
osychiatric unit or service. (Only those 
osychiatric facilities designated in 
Schedule 1 of Regulation 609 have 
the authority to detain persons under 
the Act.) 


e “physician” means a legally 
qualified medical practitioner. 


e “psychiatrist” means a physician 
who holds a specialist's certificate 
in psychiatry issued by the Royal 
College of Physicians and 
Surgeons of Canada or equivalent 
qualification acceptable to the 
Minister of Health. 


New definitions 


The 1978 amendments defining 
terms and concepts not previously 
covered in the Act include: 


e “restrain” means keep under 
control by the minimal use of Such 
force, mechanical means or 
chemicals as is reasonable, having 
regard to the physical and mental 
condition of the patient. 


e “involuntary patient” means a 
person detained in a psychiatric 
facility under a Certificate of 
Involuntary Admission or a 
Certificate of Renewal 


This definition makes it clear that 
persons detained for “assessment” 
are not “involuntary patients.” 


Thus, persons brought into hospital 
on the authority of a single physician, 
usually a general practitioner, and 
held on the basis of a Form 1, will no 
longer be labelled “involuntary 
patients,’ although they are patients of 
the facility. 


The term “voluntary patient” means 
just that, and the term “informal 
patient,’ in this booklet and in the 
legislation, means exactly the same 
thing — a patient in a psychiatric 
facility on his or her own free will. 


e “mentally competent” means 
having the ability to understand the 
subject-matter in respect of which 
consent Is requested and able to 
appreciate the consequences of 
giving or withholding consent. 


The phrase applies to a patient's 
ability to consent to the release of his 
or her records, as well as to an 
involuntary patient's ability to accept 
or refuse treatment. 


It does not, however, include 
competence to manage his or her 
estate. That is contained in another 
section of the Act as a separate 
procedure for estate management, 
using the public trustee. 


The actual test for mental 

competence Is left to the judgement 
of a physician. The test may differ, 
depending upon the intended 
function or purpose for which consent 
is Sought. 


e “nearest relative” means the 
spouse, who Is of any age and 
mentally competent; or, in each 
case, If there are none or if one is 
not available, the following in this 
order: any one of the children of 
the age of majority and mentally 
competent; or either of the parents 
who is mentally competent, or the 
guardian; or any one of the 
brothers or sisters of the age of 
majority and mentally competent: 
or any other of the next of kin of the 
age of majority and mentally 
competent. 


This 1978 definition for “nearest 
relative” establishes an order of 
preference among relatives to be 
consulted where a patient is under 
the age of majority or is incompetent 
to consent to the release of 
information from his or her clinical 
record, or where an involuntary 
patient is under the age of majority or 
Is incompetent to consent to 
treatment. 


Mental health workers now have clear 
direction as to which relatives can 
provide substituted consent, and in 
which order of priority they are to be 
considered. 


e “out-patient” means a person 
registered in a psychiatric facility for 
observation, or treatment, or both, 
but who is not admitted as an 
in-patient. 


This new definition is necessary for 
the amendments dealing with the 
confidentiality of clinical records and 
the role of the public trustee. 
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APPENDIX II - FORMS 


ee 


SUJUOW OM} 
0} dn JO} uoUaJUEp SEZU 


-OU\Ne ‘PEe]NdexEe 8OUO BOUdLJO 
‘P9INDEXa aq JSNW JEPJO Ue JO PSJOINUOD JO UIIM 
UOIUM UIUJIM SWI} UO UO} ~peGueyo wWiy aojeq sueedde UOISSILUDY 
-OUISOJ QU] AJOYNTeEYS ON Apojsno ul UOSJad USUM abpnr (LOL JO JE—PIO 9 
JUSLWTESI| 
UONOUISAL ueloisAud JO4 BoUBPUSHY 
au} AJOINIe]S ON e Aq yoda Bulmojjo4 ebpnr (S)G | JO 18PIO l 
BOUAIJO UC JO PA}OIAUOD uoleullwex J 
UONOUISel 10 UM peHyeyo WIy BOjeq JO4 souepUSyY 
Suu] Aoynyels ON sueadde uosied UdU/\ apn (L)S| JO J8P1E 9 
ayeudoudde ueloisAud SNIEIS JEUUOJU| 
V/N PeWsep JaASUBUM Bulpuepy (Z)rb Q| ebueyD G 
ueloiskyd jemMausy 
(BE )E | UONDES 0} JAJOY (a)(b)p | UORDES 0} J9J9Y Buipueny = (S)9(A)(v) 7b JO BJEOY9O v 
‘(€ | UONOES) JUeTed jeEUOJU! 
ue JO snyeys au} eaBuUeYO (| WO peje\d 
0} ou] Aue ye “jUualyed -WUOO OUM UBIO 
6 UONOS JO} UOISSILUPE -iSAud au} UeU} UOISSILUPY 
JO SW] WOd (SINOY OZ}) SAep JUSIOIJIG) UeIO Aye\unjoAu| 
SYOOM OM, ~—s- SAI JO UOTEuIX9 BU} QOJog_~—--ISA Bulpueyy (OL b JO QJeOYMED < 
90e8dq 
“opel 8] IO VdlIsne 
Si yi Aep ey} Oulpnyjoul UONOWISO 90e8dq Ag jualwssessy/ 
pure WO) SAeP UBABS SUI} AJOINES ON 9u) JO solsne Ol JO JEP ro 
jJU9USSessy 
ouyelyoASd 
UONeUIWeXa Jo4 ueloisAud 
peubis waye SAep USABS oy) Jaye SACP USAS UIUII\ ueloisAyd Auy/ 6 Ag uoeolddy [ 
avg uonvsudxy Ud AA SUSIS OU yoy Jo WEN WIOT Joaquin 
U011996 WI0J 


Ssulpuodsasi0) 


24 


UONOUISOL UONOUISOL 
aul AlONnye]s ON Sul} [JONES ON 


DJOOSY 

[ESIUND V 

JO uolyeulluexy 

SAIYE|OY JC yeyilusuely 
JSaJeaN (Q)(E)6? ‘aINSOJOSIG 


JO yUeHed (P\(E)6?S OU] OL JUBSUOD al 


(SinoY OZ L) SACP BAY 
0} dn 10} UOqUa\ep SEZU 


-ouyNe ‘pselNndexe 8OuUO OUPIUO 
‘DE]NDEXxE aq JSNW JEepsO oj} Bulwog 
UOIUM UIUYM OWI} UO UO! UONOWISAI UOSJAd VW 
-OUISEJ StU] AJOINEYS ON SWI} AJOINJEIS ON UYEAH JO JaySIUI|A\ 92 WWPY O| JEDIO C1 
UO!NOIPSUN(* 
JayjOUY 
OQ] OURJUQ 
UONOUISOI UONOWISE LUOJ-+4 JOJSUBI 
Swi} AJOINEIS ON SW] AJOINJEIS ON) UIJESH JO JOSIUI|\ ee JO-+4 JUBLIEN\ mal 
JeWdSOH o1GNd 
O| Wu0+se awes O| Wwu04se ewes  dsJeEYO-Ul-BOIHO (L)r2 VV OL JO}SUeIL LL 
‘SOJCOWIUOO 
UO SUOITE}ILWI| O} joo!qns 
UONUSJE@P ‘Pea}SUCL} 
sjuaied AyeyUN|OAU! 4} “UO! “SUOI}IDUOO JajSuel| JO 
-OUISO1 BUI] ALOyNTeIS ON uleuso Japun ‘aw Aue Wy = BHJEYO-Ul-OOINO (Deg LUNDUBIOWOS|\ OL 
(sunou 
pa elu! 10} AWeSS8O9U JAPJO 
ON) e6ueYO-Ul-4BOIYJO OU} 
eHseYo-ul O] UMOUY S8LWODEq LO!US}ap Ayloe} 
-JBOI[JO O] UMOUY BUUEOEq 0] JOaIqns Ss! OUM UOSIEd ouyelyoASd Jo uunjey 
gouasge Jaye UJUOW 8UO e JO BOUBSGE BU] UBUM = SHIEYO-Ul-BOIO (a\(L)2z JO JAPIO 6 
eq uonesdxy UdU AA SUSIS OYA yy jo WEN WIOT JaquINN 


CERES WIO0OJ 
SuIpuodsas410D 


20 


APPENDIX II — FORMS 


ee ee ee ee eee 


Oy PUL IO SE 


UONOSS JepUN 
ueioisAud pleog MANSY 
UONOUJSOI UONOUISEL Bulpueye pue jeuoibey 
Oui} ArOINYeEYS ON aww AIOINJEIS ON = BHsEYO-Ul-BOWYO (~)GE Q| uoeoddy 6L 
JOY SUL IO CV 
(DOUed UJUOUW-xXIS AUe Ul UONDeS JEpUN 
90UQ) ‘panss! S| SoUeNUUOD pueog MAaINeY 
UONOUISOL JO 9ONOU 10 BOUBJeCWWODU! jeucibey 
au) AOINeISON  —« JO EyeOI!9O Jaye Olu AUY JUal}ed (L)Er gq, uoeoddy = St 
pieog MaIAeY 
(EMEUSI JO ByeDIjSO YUNO} jeuoibey 
V/N Asana JO uONa|dWOD UG = SPHIEYO-Ul-BOIHO (y)LE O| BOON vid 
abseyo 
-Ul-JEOIYJO JO}SIUI|/\ JOV 
Andaq “UyeeH 8UL 10 (Z)eO€ 
JO JE]SIUI UOI]OES JepUl 
‘WeUOq SI UO pueog MaIAeY 
UONOUISOL auokue JO jualyed jeuocibey 
atu} Aloynyels ON (Z) LE UONDES 0} JOJOY Ae\UN|OAU| (z)eO€ Q, uoneoiddy 91 
}OV 
SUL JO 62 UO! 
“08S JO 9 UO! 
-O@Sqns Japuy| 
‘JSIX@ SUONIPUOD UleLSO ueloiskud 
UONOUISOI pure Jovy ue Japun JO yNO| ueioisAyd Buipuepy 
aul} Aloinye|s ON) Aq peuinbed eunsojosip USU BHuipuepny (9)6Z Ag juaweyelS Gk 
ajeg vonesdxy Ud AA SUBIC OFAN yoy Jo WEN WIO, Joquiny 
UOTIIS wos 


Sulpuodsas30) 


26 


(LLP 


‘S Ul UONEUILUeXE 


aGeUosip UOHOUISOI 9U} SUUOLed agouenuljuoy 
Buimo}|o} SYJUOW XIS au} AJoynye}s ON OUM UBIDISAUd (2) Lv JO BOON ve 
soue}edwodu| 
UONEUILUeXE JO ayeoymed 
UONOUISOJ UONOUISOI 9U} SUUOLEd JO uoe|}eoueD 
BW} AJOIN}eIS ON SU} AJOINeIS ON OUM UBIDISAU Ov JO BOON eZ 


jualyed-jno Jo jUeed 


& JO aJe}S9 BU} JO SEQIWULUOD puau4 
SOLUOIEG Ba}SNJ] DIGNdg eu) JO aAejay JUBWUSTe]S 
V/N Jaye ajqissod se uoos sv g|qisuodsay 6E jeloueul- CG 
(Z)9€ 40 (L)9 
UONOES JepUN 
UOIEUILUeEXE 
Cp pue UONOWISel Ue SWUOLEd OUM aouajedwodu| 
‘Sb ‘Ov SUONDES 0} JE}94 aul} AJOINJe]s ON ueloiskyd ey (p)9E JO aeDyIUSD ke 


JOU SI OUM JS} 


-elyoAsd © pue 


HEIS [EOIPOLU OU} VY 9UL IO GE 
JO JOQUUO B SI UNOS JepUN 
OUM jsuyeluoASd uoTeojddy 
UONOIISAI UONOUIS8J =~ e pue ‘UuBIOISAUd JQ yoddns 
Suu} AIOINJEIS ON SU} AJOINYEIS ON Gulpuepy (p)Se U] JUSWAIEIS = QZ 
a1¥q UOnesdxy Udy AA SUSIS OU AL yoy Jo oWeN WIO, Joquny 
U01}99§ WIOJ 


suripuodsass0y 


2/7 


ISBN 0-7743-8966-4 
118661 3/84 30M 


